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SUMMARY

Membership of the EU has had a fundamental impact on environmental
legislation in the UK, and withdrawal from the EU will affect nearly every
aspect of the UK’s environmental policy. In recent years, UK climate change
policy has also become increasingly enmeshed in EU policy.

EU environmental law includes such diverse areas as nature and biodiversity,
waste and recycling and chemicals regulation, while the EU’s climate action
measures include emissions trading, energy efficiency standards and support
for low carbon technologies. Though the UK has strong domestic climate
change legislation, domestic environment policy is heavily influenced by EU
law. Brexit is an opportunity to amend or repeal existing legislative measures,
but the environment, and those seeking to preserve or invest in it, need long-
term policy stability. Maintaining this stability during the Brexit process will
be crucial to ensure that legal protections for the UK’s environment remain
complete and effective.

While the Great Repeal Bill should in principle help to achieve a degree of
stability, it is far from clear whether it will be comprehensive. The complexity
and extent of EU environmental law, as transposed into domestic legislation, are
such that many stakeholders are now concerned that environmental protections
and ambitions will be diminished. The Government will need to map out the
EU’s environmental acquis to assess where the Great Repeal Bill will not be able
to preserve legislative and policy stability, and act accordingly to ensure that
environmental protection does not diminish as a result of Brexit.

EU environment and climate change laws do not stand alone. Their
implementation is monitored and enforced by EU institutions, in particular
the European Commission and the Court of Justice of the European Union.
Both institutions have played a key role in driving improvements to the UK’s
environment over the course of the UK’s membership of the EU, particularly
through the threat of infraction proceedings. Governmental self-regulation
will not be an adequate substitute post-Brexit. An equally effective domestic
enforcement mechanism, able to sanction non-compliance, will be necessary
to ensure that the objectives of environment legislation continue to be met in
practice.

The UK is leaving the EU, not Europe. Its environment will remain inextricably
linked to the environment of Europe. In many areas, such as species conservation,
or air and water quality, it will be vital for the UK and the EU to continue
to co-operate in order to protect the shared European environment, whether
terrestrial, marine, or atmospheric.

The UK’s future trading relationship with the EU could also have a major
impact on the extent to which the Government could, or would, seek to
deregulate environmental policy post-Brexit. The UK would need to comply
with, or seek to adopt measures equivalent to, EU environmental standards in
order to continue to trade freely with the EU. Chemicals regulations are a case
in point. The UK will have no formal role in the development of EU standards
post-Brexit, so the Government should seek to maximise the UK’s informal
influence.
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Brexit will also change the means by which the UK can most effectively
contribute to international efforts to mitigate climate change. Outside the EU,
it will be important for the Government to consider alternative alliances that
may assist the UK in furthering its aims; and to take an ambitious domestic
approach to combating climate change, thereby lending credibility to its
negotiating position.

The Department for Environment, Food and Rural Affairs (Defra) faces an
enormous challenge as the UK approaches Brexit. Together with the Devolved
Administrations, it is responsible for repatriating and replacing the Common
Agricultural Policy and the Common Fisheries Policy. Alongside the Department
for Business, Energy and Industrial Strategy (BEIS) it must also map the extent
to which environmental and climate change policies can be preserved through
the Great Repeal Bill. Furthermore, Defra will need to design regulatory
structures to ensure that environmental protections are enforced as effectively
after Brexit as before. Resolving the tensions inherent in these competing tasks
will be vital if the Government is to deliver on its commitments to leave behind
a better environment than it inherited.




Brexit: environment and climate
change

CHAPTER 1: INTRODUCTION

Brexit and the environment

The EU is the source of, and vehicle for, most environmental legislation
and protection in the UK.! From regulatory standards to governance and
enforcement structures, membership of the EU has had a significant impact
on environmental legislation in the UK, and, in more recent years, climate
change policy.

Nevertheless, environmental policy played little part in the referendum
campaign. Professor Andy Jordan, Professor of Environmental Sciences at
the University of East Anglia, pointed out that it “was not an issue during
the referendum and was not discussed very much in David Cameron’s New
Settlement”.? As a result, according to The Wildlife Trusts:

“There is no evidence that the public intended the referendum vote
to result in any diminution of levels of protection for wildlife and wild
places. Indeed, over 80% of the public support at least the same level, if
not higher levels of protection following exit from the EU.”?

Michael Jacobs, Director at the Institute for Public Policy Research
(IPPR), echoed this view: “What we know about public opinion is that the
environment is one of the things they think the EU is good for, but it did
not outweigh the other things that 52% of the population thought it was not
good for.”*

The aim of this report is to shed light on the likely impact of Brexit on UK
environment and climate change policy, and highlight what action will need
to be taken to manage the issues that arise.

The EU Committee’s work

Following the referendum on 23 June 2016, the European Union Committee
and its six sub-committees launched a coordinated series of inquiries,
addressing the most important cross-cutting issues that will arise in the
course of negotiations on Brexit.> These inquiries, though short, are an
opportunity to explore and inform wider debate on the major opportunities
and risks that Brexit presents to the United Kingdom.

Q1

Q1

Written evidence from The Wildlife Trusts (ECB0007), citing Yougov Plc, Yougov/Friends of the Earth
Survey results, 17-18 August 2016: https://www.foe.co.uk/sites/default/files/downloads/yougov-survey-
brexit-environment-august-2016—-101683.pdf [date accessed 17 January 2017]

Q59

European Union Committee, Scrutinising Brexit: the role of Parliament (1st Report, Session 2016-17,
HL Paper 33)
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https://www.foe.co.uk/sites/default/files/downloads/yougov-survey-brexit-environment-august-2016-101683.pdf
https://www.foe.co.uk/sites/default/files/downloads/yougov-survey-brexit-environment-august-2016-101683.pdf
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-energy-and-environment-subcommittee/brexit-environment-and-climate-change/oral/43267.html
http://www.publications.parliament.uk/pa/ld201617/ldselect/ldeucom/33/3302.htm
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This report

We are grateful to the witnesses who gave oral evidence and to those who
responded to our targeted request for written contributions. We are also
grateful to David Baldock, Senior Fellow at the Institute for European
Environment Policy, who acted as Specialist Adviser to the inquiry. All views
expressed in this report are of course our own.

We make this report to the House for debate.
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CHAPTER 2: EU ENVIRONMENTAL LEGISLATION AND
ACTION

The environmental acquis

EU environmental legislation is complex and wide-ranging, reflecting the
cross-cutting nature of the environment itself.

The Government’s Balance of Competences Review noted that “the original
Treaty of Rome [which established the European Economic Community]
did not contain any references to environmental protection”.® Thus much
of what is now regarded as EU environmental legislation originated in the
harmonisation of product and other standards with a view to removing
substantial differences in national environmental rules, thereby enabling
the free movement of goods within the common market. Typically, the
Commission brought forward such legislation under the standard common
market legal base, Article 100 EEC.”

In addition, the Community was able to address specific environmental
issues using the catch-all legal base, at that time Article 235 EEC, which
allowed the Community to introduce legislation to attain “objectives set
out in the Treaties” even where the Treaties themselves did not provide the
necessary powers.® Thus the Wild Birds Directive, one of the first pieces
of purely environmental legislation at European level, was adopted in 1979
under Article 235 EEC.°

As the EU evolved, and as awareness of global threats to the environment
became more acute, so EU competence in respect of environmental policy
expanded. With the coming into force of the Single European Act in 1987
Treaty powers explicitly authorising environmental action at EU level were
established for the first time, and the scope of these powers (now embodied
in Title XX of the Treaty on the Functioning of the European Union) has
not changed much since that time.

Even after 1987, however, much legislation that was ‘environmental’ in
character continued to be made under the standard Single Market legal base.
Thus the first EU legislation on energy efficiency labelling of household
appliances, introduced in 1992, used an Article 100 EEC legal base.!° More
recently, the Registration, Evaluation, Authorisation and Restriction of
Chemicals (REACH) Regulation,'! which regulates chemical substances in

10

11

HM Government, Review of the Balance of Competences between the United Kingdom and the European
Union: Environment and Climate Change, February 2014, p 19: https://www.gov.uk/government/
uploads/system/uploads/attachment_data/file/284500/environment-climate-change-documents-
final-report.pdf [accessed 14 December 2016]

Historically Article 100 EEC, Article 95 TEC and now Article 114 Treaty on the Functioning of
the European Union, O] C 202 (consolidated version of 7 June 2016), its amended text refers to the
“internal” rather than the “common” market.

Article 235 EEC; Article 308 TEC and (now) Article 352, Treaty on the Functioning of the European
Union.

Council Directive 79/409/EEC of 2 April 1979 on the conservation of wild birds, O] L. 103 (25 April
1979), pp 0001-0018

Council Directive 92/75/EEC of 22 September 1992 on the indication by labelling and standard
product information of the consumption of energy and other resources by household appliances, O] L.
297 (13 October 1992), pp 0016-0019

Regulation (EC) No 1907/2006 of 18 December 2006 concerning the Registration, Evaluation,
Authorisation and Restriction of Chemicals (REACH) and establishing a European Chemicals
Agency , O] L. 396 (30 December 2006)



https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/284500/environment-climate-change-documents-final-report.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/284500/environment-climate-change-documents-final-report.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/284500/environment-climate-change-documents-final-report.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.C_.2016.202.01.0001.01.ENG&toc=OJ:C:2016:202:FULL
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.C_.2016.202.01.0001.01.ENG&toc=OJ:C:2016:202:FULL
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.C_.2016.202.01.0001.01.ENG&toc=OJ:C:2016:202:FULL
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:31979L0409&from=EN
http://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX:31992L0075
http://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX:31992L0075
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:L:2006:396:TOC
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the EU, and the Directive on the restriction of the use of certain hazardous
substances in electrical and electronic equipment,!? have also used the
standard Single Market legal base.

Within Title XX, Article 191 of the Treaty on the Functioning of the EU
(TFEU),? as amended over the years, sets out the EU’ objectives for
environment policy:

“Union policy on the environment shall contribute to pursuit of the
following objectives:

° preserving, protecting and improving the quality of the
environment,

. protecting human health,
. prudent and rational utilisation of natural resources,

° promoting measures at international level to deal with regional or
worldwide environmental problems, and in particular combating
climate change.”

Under Article 191(2) TFEU, policy on the environment shall also “be based
on the precautionary principle and on the principles that preventive action
should be taken, that environmental damage should as a priority be rectified
at source and that the polluter should pay.”

Since its adoption in 1987 Title XX has provided the legal base for a range of
‘purely’ environmental legislation, including the Habitats Directive of 1992,
which provided for the conservation of rare endemic animal and plant
species, and the Water Framework Directive of 2000,!> which established a
framework for protecting European rivers, lakes, and coastal waters, among
others. A Title XX legal base also underpinned the introduction of the first
EU Emissions Trading Scheme, a key component of the EU’s policy on
combating climate change and reducing greenhouse gas emissions.!®

As well as acting in areas affecting the internal market and, since 1987,
the environment itself, the EU has, since its inception, played a key role in
shaping farming practices, through the Common Agricultural Policy (CAP).
This has its own legal base within Title III TFEU. Under Article 39 TFEU
the objectives of the CAP are essentially economic: to increase agricultural
productivity and stabilise markets, for the benefit of both farmers and
consumers. The CAP reforms affecting the period 2014—2020 introduced
the ‘green payment’, subjecting 30% of Member State total Direct Payments

12

13

14

15

16

Directive 2011/65/EU of the European Parliament and of the Council of 8 June 2011 on the restriction
of the use of certain hazardous substances in electrical and electronic equipment, O] L. 174 (1 July
2011) pp 147-169

Treaty on the Functioning of the European Union

Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of wild
fauna and flora, O] L. 206 (22 July 1992), pp 7-50

Directive 2000/60/EC of the European Parliament and of the Council of 23 October 2000 establishing
a framework for Community action in the field of water policy, O] L. 327 (22 December 2000), pp 1-73
Directive 2003/87/EC of the European Parliament and of the Council of 13 October 2003 establishing
a scheme for greenhouse gas emission allowance trading within the Community and amending
Council Directive 96/61/EC, O] L. 275 (25 October 2003), pp 32—-46



http://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:32011L0065
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.C_.2016.202.01.0001.01.ENG&toc=OJ:C:2016:202:FULL
http://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A31992L0043
http://eur-lex.europa.eu/legal-content/En/TXT/?uri=CELEX:32000L0060
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32003L0087
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to environmentally beneficial greening practices, such as the maintenance of
permanent grassland, ecological focus areas and crop diversification.!”

The Common Fisheries Policy (CFP), dating back to the accession of the
United Kingdom, Denmark and the Republic of Ireland in 1973, governs
accessto EU fisheries and the setting of quotas for particular species. Although
the CFP too was a primarily economic instrument in its original form, the
wider development of international law, and the Lisbon Treaty’s conferral
upon the EU of exclusive competence in respect of marine conservation,
have meant that it too now has a substantial environmental aspect. This is

discussed in our report Brexit: fisheries, published on 17 December 2016.'%

Box 1: Components of EU legislation

European Union law consists of the founding Treaties (primary legislation) and
the provisions of legislative instruments such as Regulations and Directives as
enacted by the EU’s legislative institutions (secondary legislation). In a broader
sense, EU law encompasses all the rules of the EU’s legal order: the case law of
the Court of Justice of the European Union (CJEU), the General Principles of
EU law (including those now reflected in the Charter of Fundamental Rights
of the EU) as interpreted by the CJEU and the national courts of the individual
Member States, and the law flowing from the Union’s external relations. All

these instruments and laws form part of what is known as the EU’s acquis.

The three principal EU legislative instruments are:

The EU’s institutions can also adopt Recommendations and Opinions which
are non-binding, declaratory instruments.

Regulations: these are binding in their entirety and directly applicable in
all Member States;

Directives: these bind the Member States as to the results to be achieved,
but they have to be transposed into the national legal framework and thus
leave a margin for manoeuvre as to the form and means of implementation;

Decisions: these are fully binding on those to whom they are addressed.

Source: Article 288, Treaty on the Functioning of the European Union

17.

The EU’s suite of environmental legislation and policies is clearly something
of a patchwork quilt, drawing on a range of policy motivations and legal
bases, as they have been amended by various iterations of the Treaties.
While the European Commission states that the environment acquis alone
comprises over 200 “major legal acts”,'® this figure excludes product
standards, labelling, and other relevant internal market legislation, as well
as the energy sector, agriculture and fisheries. In most of these areas, the
EU institutions and the individual Member States share the power to adopt
environmental legislation (shared competence); in specific areas, notably
marine conservation, the Member States have passed legislative power to
the EU (exclusive competence). The exact proportion of UK environmental

17 European Union Committee, Responding to price volatility: creating a more resilient agricultural sector
(15th Report, Session 2015-16, HL. Paper 146) p 22

18 European Union Committee, Brexit: fisheries (8th Report, Session 2016—17, HL Paper 78)

19 European Commission, ‘BEuropean Neighbourhood Policy and Enlargement Negotiations’: http:/

ec.europa.eu/neighbourhood-enlargement/policy/conditions-membership/chapters-of-the-acquis_en
[accessed 17 January 2017]



http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1486049215733&uri=CELEX:12016ME/TXT
http://www.publications.parliament.uk/pa/ld201516/ldselect/ldeucom/146/146.pdf
http://www.publications.parliament.uk/pa/ld201617/ldselect/ldeucom/78/7802.htm
http://ec.europa.eu/neighbourhood-enlargement/policy/conditions-membership/chapters-of-the-acquis_en
http://ec.europa.eu/neighbourhood-enlargement/policy/conditions-membership/chapters-of-the-acquis_en
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law that stems from EU legislation is hard to quantify, but it is substantial.?°
Professor Richard Macrory, Professor of Environmental Law at University
College London, noted Kramer’s EU Environmental Law (2011) lists
111 Regulations, 256 Directives and 136 Decisions that were in place by
2010.%' Defra told us that “over 1,100 core pieces of directly applicable EU
legislation and national implementing legislation have been identified as
Defra-owned”,?? that is to say they relate to policy areas that fall within the
remit of the Department.

A non-exhaustive summary of the extent of EU environmental policy activity
is set out in Box 2.

Box 2: Key environment and climate change policies at the EU level

Environment

Chemicals regulations (such as the registration, evaluation and labelling of
chemical substances)

Circular economy (such as the avoidance of waste and promotion of new
uses for materials)

Clean air (such as ambient air quality, industrial emissions and transport-
related air policy)

Marine and coastal environment (such as the Common Fisheries Policy,
and environmental aspects of coastal and marine policy)

Nature and biodiversity (such as biodiversity strategy, species protection
and Natura 2000 protected areas)

Noise pollution

Soil quality

Urban environment

Waste and recycling (such as packaging requirements)

Water resources (such as the Water Framework Directive, river basin and
flood risk management, drinking water, bathing water)

Environmental aspects of the Common Agricultural Policy (such as cross-
compliance, environmental standards and biodiversity)

Climate action

Adapting to climate change
Emissions trading

Energy efficiency (such as the EcoDesign Directive setting standards for
electronic goods,?* rules on buildings, industry, consumer products and
transport)

Fluorinated greenhouse gases

20 House of Commons Library, How much Legislation comes from Europe? Research Paper 10/62, 13
October 2010

21 Written evidence from Prof Richard Macrory (ECB0015)

22  Supplementary written evidence from Defra (ECB0016)

23 Directive 2009/125/EEC establishing a framework for the setting of ecodesign requirements for
energy-related products, 21 October 2009, O] L. 285 (31 October 2009), pp 10-35


http://researchbriefings.files.parliament.uk/documents/RP10-62/RP10-62.pdf
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-energy-and-environment-subcommittee/brexit-environment-and-climate-change/written/44250.html
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-energy-and-environment-subcommittee/brexit-environment-and-climate-change/written/45974.html
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32009L0125&from=EN
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Forest and agriculture emissions (such as deforestation, emission removal
and storage)

Greenhouse gas emission reduction
International climate action

Low carbon technologies

Ozone layer

Renewable energy (such as deployment targets and national action plans,
and support schemes)

Transport emissions (such as road transport, shipping, aviation and fuel
quality)

Source: European Commission, ‘Policy Area: Environment’: https://ec.europa.eu/info/strategy/environment
en ; European Commission, ‘Policy Area: Climate action’: https://ec.europa.eu/info/strategy/climate-action
eny; European Commission, ‘Policy Area: CAP’: http://ec.europa.eu/agriculture/cap-overview_en [accessed 19
Fanuary 2017]
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Enforcing the environmental acquis

EU law is enforced by the European Commission, as the ‘Guardian of
the Treaties’, and overseen by the Court of Justice of the European Union
(CJEU), which can levy fines on Member States that are found to be in
breach of EU law.?* EU environment and climate change law is therefore
embedded in the institutional enforcement structures of the EU.

Risks and opportunities

It will be clear from the summary we have given that almost all aspects of
domestic environmental policy are bound up with EU policies and legislation.
As Professor Maria Lee, Professor of Law at University College L.ondon, told
us: “Currently, all our environmental standards and norms are profoundly
embedded in EU accountability, governance and legal structures.”?’

The process of disentangling both legislative standards and governance
structures will thus be a hugely challenging element within the wider Brexit
process. Yet some see Brexit as an opportunity to review and improve
environmental legislation in the UK. The Society for the Environment told
us:

“We would be pleased to work with the Government in finding ways and
means of transposing national legislation made in pursuit of European
Union legislation into purely UK driven legislation, which sustain the
objectives but which are at the same time efficient and effective.”?¢

Others, in contrast, are concerned that Brexit could lead to a deterioration of
environmental protection in the UK. In the words of Prof Jordan: “Many of
the NGOs are worried that, after the Article 50 process has ended, it is going
to be open season on environmental regulations and large swathes of policy
are going to be quickly deregulated.”?” In part, this concern reflects a risk that
environmental policy could be ‘orphaned’ within the wider Brexit process.
In the words of Prof Macrory: “In most areas of law—Dbe it competition law,
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See Articles 258 and 260 Treaty on the Functioning of the European Union
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social security law or welfare law—there will be clear economic interests
who will protect themselves, go to court or whatever. With the environment,
bits of it may be unowned; there is no clear interest.” Quoting a prominent
expert in EU law, Prof Macrory commented that the environment “dies in
silence”.?8

Such concerns reflect in part the fact that the EU’s environmental acquis is
more than a corpus of law: it is also a complex but effective trans-national
system of governance and enforcement. As Prof Lee told us: “The legislation
does not stand alone. The legislation is embedded in an EU governance
structure”.?® Within this structure, as we have noted, the European
Commission and the CJEU play key roles in enforcing environmental

legislation in the UK. We discuss enforcement in Chapter 4 below.

The EU environmental acquis is a patchwork quilt of laws, some
relating to the rules of the internal market, others to issues of trans-
national environmental significance, such as species conservation or
clean air. Some sectoral policies, such as the EU’s agricultural and
fisheries policies, also have substantial environmental elements and
regulate significant flows of expenditure in this field. These laws
are implemented and enforced by well-developed and powerful EU
institutions, both regulatory and judicial.

The repatriation of environmental policy as a result of Brexit
presents opportunities and risks, which we explore in the remainder
of this report. But what must not be under estimated is the scale
and complexity of the task of repatriating environmental policy,
and its profound implications for domestic governance as well as for
domestic law.

28 Q. 10, quoting Ludwig Kriamer
29 Q3
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CHAPTER 3: THE ENVIRONMENT AND THE GREAT REPEAL
BILL

The Government’s commitment to environmental protection

As we have already indicated, the environmental acquis is cross-cutting
and complex. At the same time, it is the source of a large proportion of
environmental law in the UK, regulating protection of the natural
environment and climate as well as standards for products such as chemicals,
electrical goods, fertilisers and plant protection products, to name but a few.
Transferring responsibility for environmental legislation from the EU to the
UK, as a result of Brexit, will therefore have profound implications.

Several witnesses underlined that, as far as climate change policy was
concerned, while EU policy and activity in the international sphere are
important, the UK has an established domestic commitment to action
on climate change. In the words of Bob Ward, Director at the Grantham
Institute: “The UK has very clear national legislation that guides primarily
our action on climate change, the Climate Change Act.”?° Jesse Norman MP,
Minister for Industry and Energy at the Department for Business, Energy
and Industrial Strategy (BEIS), elaborated the point: “We have carbon
budgets which take us up to 2030 and we have a climate change committee.
None of those are EU-dependent and they are a very important part of the
enforcement of targets we are internationally committed to.”>!

However, the same does not apply across all areas of environment policy,
and we heard concerns about the potential dynamics of and pressures for
lower environmental standards post-Brexit. Prof Michael Grubb, Professor
of International Energy and Climate Change Policy at University College
London, cautioned that in the context of Brexit, economic considerations
could be prioritised to the detriment of the environment:

“I have become increasingly aware of a narrative that basically says
Britain is desperate for foreign investment and will do anything to try to
make itself industry-friendly ... The real risk we face is if Brexit becomes
a catch-all excuse for pushing aside anything else in the desperation to
attract foreign investment and big business.”>?

Such concerns are being felt across sectors. Sarah Mukherjee, Director
of Environment at Water UK, told us: “it is not necessarily a race to the
bottom; it could be a stroll to the bottom. You could just have a little bit of
this legislation taken off or rounded off, or at the next price review we are
not looking so hard at this.”**> Alan Andrews, lawyer and Clean Air Project
Leader at ClientEarth, was worried about air quality regulations after Brexit:
“We have seen that the Government have been trying to weaken the Ambient
Air Quality Directive, particularly in relation to nitrogen dioxide, for years.”>*

In written evidence submitted in November 2016, Professor Dickon Howell,
Director at Howell Marine Consulting, expressed concern that the
environment did not appear to be a central consideration in the
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36 (Bob Ward), referring to the Climate Change Act 2008; also Q 58 (Dr Doug Parr)
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Government’s preparations for Brexit. He pointed out that the Department
for Exiting the EU “currently has teams for Economy, Infrastructure,
Tax, Customs, Home Affairs, Public Services, Justice, Security, Data,
Migration, Trade, International Partnerships and Devolved Administrations
but no Environment”.?®> We do, however, note that as of December 2016,
Infrastructure and Environment was specified as a policy area under Cross-
Government Policy Coordination within the Department.’® This indicates
a developing recognition both of the importance of environment as a policy
issue and its cross-departmental relevance, which we welcome, though the
association with infrastructure should not preclude the consideration of all
aspects of environment policy or of climate change.

Policy stability

Witnesses also warned against the prospect of policy instability arising from
the uncertainties relating to Brexit and the future UK-EU relationship,
in both the short and long term. Addressing the immediate aftermath of
withdrawal, Prof Macrory told us: “on exit, in whatever form that takes, we
need a period of regulatory stability ... The last thing you want is to find
that there are gaps, lots of litigation and so on; that will not help business or
anybody else.”?’

A key driver for environmental policy stability is the need to support
investment. Commenting on the importance of policy stability to the effective
management of the UK environment, LL.eah Davis, Acting Director of Green
Alliance, gave a domestic example:

“The best example I can give of where policy direction is really important
is the Government’s infrastructure pipeline. Towards the end of this
decade, we see a drop-off when policy certainty ends, and therefore the
infrastructure investment ends. We see a 96% drop in the investment
from about £7.7 billion to £0.3 billion.”??

More broadly, The Wildlife Trusts told us: “Political stability is crucial when
dealing with environmental or climate change policy as these are often issues
that take place over the long term and that require a long-term and stable
solution.”?® Hitherto the EU, partly because of its size, has provided such
stability, as the Aldersgate Group noted: “EU Directives have provided
stability beyond domestic policies and confidence in the direction of travel,
which otherwise could be vulnerable to the national parliamentary cycle.”*°
The Country Land and Business Association (CLLA) agreed: “The EU may
take a long time to produce policy and legislation, but once they have been
agreed they do not change frequently, so providing public authorities and
private investors with the certainty over the long term that allows them to
make decisions with a significant degree of confidence.”*
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Written evidence from Dickon Howell (ECB0003)

Department for Exiting the EU, ‘Senior Management Team’, January 2017: https://www.gov.uk/
government/uploads/system/uploads/attachment data/file/575132/department for exiting the eu
senior management team.pdf [accessed 4 January 2016]
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34. The Ministers acknowledged the need for policy stability both during
the Brexit period and beyond. Thérese Coffey MP, Parliamentary Under
Secretary of State for the Environment and Rural Life Opportunities at
Defra, stated: “In the future I fully expect us to try to have a stable and clear
legislative framework.”*?

35. The medium-term stability and predictable review cycles provided
by the EU have aided both investor confidence in the environment
sector and civil society’s ability to engage with environment and
climate change policies.

36. Policy stability will be critical during the process of, and in the
immediate aftermath of, withdrawing from the EU to avoid the
emergence of legislative gaps and avoidable uncertainties in the
sphere of environmental protection. Once the UK has withdrawn from
the EU, environment legislation and policy will be more vulnerable
to short term and less predictable changes at a domestic level.

The Great Repeal Bill

37. 'The Government proposes to address the issues we have touched on by means
of a ‘Great Repeal Bill’, which will retain all existing EU law in domestic law.

Box 3: The Great Repeal Bill

In October 2016, Prime Minister Theresa May announced the Government’s
intention to introduce a Great Repeal Bill. It will repeal the European
Communities Act 1972, which makes EU laws part of the UK legal system, and
will convert existing EU law into domestic law, wherever practical. The aim of
the Bill is to ensure a “calm and orderly” exit from the EU.

Source: Statement to Parliament by Secretary of State David Davis on 10 October, HC Deb, 10 October 2016,
cols 40-42

38. According to Dr Norman, the Minister for Industry and Energy, “Part of the
goal of the Great Repeal Bill is to make sure that that stability is maintained
and that those gaps do not exist”.*> Other witnesses also looked to the Great
Repeal Bill to provide some certainty about the level of environmental
protection and standards, at least in the short term.** Trevor Hutchings,
Director of UK and EU Advocacy at WWF, told us: “Clearly, there are some
questions around quite what that means in practice, but as a starting point it
is exactly what we would like to see.”*

39. Translating the Government’s vision of a Great Repeal Bill into reality will
not, however, be a simple task, particularly in respect of environmental
legislation. The Wildlife Trusts noted that “the extensive nature of our
environmental legislation with foundations in the EU and the number of
different instruments that have been used to reflect this in UK law, means
that the manner of transposition through the Great Repeal Bill will be

complex”. 4

42 Q67 (Dr Thérese Coffey MP)
43 Q71 (Jesse Norman MP)
44  Written evidence from the RSPB (ECB0006); and The Wildlife Trusts (ECB0007)

45 Q12
46 Written evidence from The Wildlife Trusts (ECB0007)
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Prof Lee developed similar concerns, focusing in particular on those aspects
of EU environmental law that currently bind the UK, but which have never
been transposed into domestic law:

“There is a question over whether it will be, literally, all EU law, Treaties,
Regulations, Decisions and Directives, or whether it is just EU law that
currently finds its home in the domestic system through secondary
legislation. If we do not do all EU law, then there will be an enormous
gap because we will miss everything that has not already been put into
secondary legislation.”*’

Similarly, Prof Jordan argued that:

“The Great Repeal Bill will need in Section 2 to provide for the critical
difference between EU laws that are directly effective—Decisions
and Regulations—and those that require enabling legislation, namely,
Directives. That will have to be made clear in the enabling legislation,
because—and this is important—environmental policy is enacted
through a whole range of these different types of policy.”*®

The Mineral Products Association was also concerned that, because EU
Regulations are given direct effect in national legislation by virtue of the 1972
European Communities Act, “there is potential for ‘Regulation’ vacuum and
operators will need immediate legal certainty on these Regulations on Day 1
Brexit.”*® Prof Macrory focused on Decisions:

“One should also mention Decisions which are legally binding on those
to whom they addressed. Decisions are often addressed to Member
States, though often confined to detailed administrative matters such as
setting up committees, EU adherence to international treaties, technical
standards concerning eco-labelling, etc. ... Post Brexit existing Decisions
would have no legally binding effect unless some provision is made in
the Great Repeal Bill.”>°

Prof Macrory also highlighted the complexity of “legislation by reference”:

“We have examples in this country of legislation that refers to Directives—
that is called legislation by reference—such as environmental permitting
regulations, which require the Environment Agency to have regard to
or to follow certain Directives. It seems to me, on the surface, that that
should survive because they could refer to a WHO standard or whatever.
Then there are various guidance notes that come in and so on, and we
have to decide their status.”!

He concluded: “The extent to which these references can survive depends on
the context, and a number of different categories emerge.”>?

Prof Macrory also provided a helpful analysis of the main technical challenges
that would be faced in giving effect to the Government’s plans to ensure
stability of environmental law by means of the Great Repeal Bill:
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. Preserving references to definitions or technical specifications in
Directives would not be problematic.*

. Some national regulations may refer to substantive obligations contained
in Directives, such as the reference in the Air Quality Regulations
where the Secretary of State is given power to issue directions: “For
the purposes of implementing any obligations of the United Kingdom
under Directive 2008/50/EC, Directive 2004/107/EC and Council
Decision 97/101/EC establishing a reciprocal exchange of information
and data from networks and individual stations measuring ambient air
pollution within the member State (reg 31(i)).” Prof Macrory suggested
that “since post Brexit, there will be no ‘obligations’ as such under
the Directives or Decisions”, provisions in Regulations drafted in this
manner would “be rendered meaningless in national law.”>*

° References to obligations to other Member States, for example the
obligation under Environmental Permitting Regulations for the
competent authority to consult with other Member States, could be
retained, but might not be reciprocated by the EU Member States after
Brexit.”®

° The UK could not continue participating in the EU Emissions Trading
Scheme (EU ETS) by virtue of the Great Repeal Bill. Instead the
UK would have to reach agreement with the EU to remain in the EU
ETS, if it so wished, or seek to adapt the current Regulation into a
domestic trading scheme instead. As a result, “amendments would be
necessary”.’®

. References to the powers of specific EU institutions, such as
competences relating to the European Chemicals Agency under the
REACH Enforcement Regulations 2008/2852, “could not survive”,
because after Brexit “the relevant Community institution would have
no legal authority or obligation to act.” Instead, “The Great Repeal Bill
could provide powers to the Government to amend existing regulations
to designate national successor bodies before Brexit takes place”.””

As well as presenting technical challenges, the Great Repeal Bill will require
the Government to take and, through legislation, give effect to a number
of difficult political decisions on future environmental policy. This was
highlighted by Prof Lee:

“The legislation is embedded in an EU governance structure ... How
do we continue to participate in EU chemicals regulation when we are
no longer a member of the European Union? Presumably, we will want
chemicals that have already been authorised to continue to have access
to the UK market. Presumably, we will want chemicals that have been
restricted at the EU level to be restricted at the UK level. These are not
simple questions and they are not technical questions. They are quite
profoundly political questions about who will be governing us and on
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what basis ... all this legislation is embedded in EU structures, and
unpicking that will be very complicated and political.”>8

We return to the question of how environmental laws will be upheld in
Chapter 4.

Finally, there is also the question of what will happen after the Great Repeal
Bill has been enacted, and what will happen to environmental legislation
over time as it changes at EU-level. Lesley Griffiths AM, Cabinet Secretary
for Environment and Rural Affairs in the Welsh Government, told us:
“Further clarity is needed in relation to the Repeal Bill announced by the
UK Government, particularly in respect of the extent to which it will ...
respond to any forthcoming changes in these areas.”” Prof Macrory, Abi
Bunker, Head of Policy and Advocacy at the RSPB, and The Wildlife Trusts
all argued for close parliamentary scrutiny of any changes to legislation
adopted through the Great Repeal Bill, in order to maintain standards and
avoid a “race to the bottom”.°° In this context, we note Prime Minister
Theresa May’s statement on 17 January 2017 that “it will be for the British
Parliament to decide on any changes to that law [converted from the EU
acquis into British law] after full scrutiny and proper Parliamentary debate.”!

International law

As Ms Griffiths reminded us, international environmental conventions,
to which the UK is party, “will continue to apply post EU withdrawal”.¢?
This includes conventions such as the Berne Convention (which has been
implemented through the Habitats Directive), the OSPAR Convention
and the UN Framework Convention on Climate Change. They will apply
regardless of the nature of the UK’s future relationship with the EU, and
may constrain the extent to which the UK is able to pursue new approaches
to environment or climate change policy.

As Prof Macrory explained, many of these conventions are “mixed
agreements”,® covering areas of both EU and Member State competence. As
a result, they have been ratified by both the EU and by individual Member
States.®* Although there are differing views within the legal community, both
Prof Macrory and Prof Lee concluded that the UK would still be bound by
them.® The Minister, Dr Coffey, concurred: “It is my understanding that
as the UK is already a party in its own right it absolutely will stick to the
commitments, and is obliged to, once we leave.”®¢

Such international conventions tend to be couched in broad terms, and
have hitherto generally been implemented by means of more detailed EU
legislation. This was highlighted by Prof Macrory: “One will have to look at
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these international conventions, because up to now they have been transposed
or extended by EU law ... Some of them like the Ramsar Convention are
very vague and they will probably need fleshing out.”®” Prof Jordan agreed:

“Generally, the EU has not simply taken an international convention
and transposed it into EU law, and left it at that. It has often added in
hard edges. It has added in deadlines, timetables and things like that. A
classic example is how the Berne Convention was gradually developed,
evolved and transmogrified into the Birds Directive and the Habitats
Directive.”%8

Those international agreements that have been implemented through
EU law thus present a distinct challenge. Prof Macrory highlighted the
Shipment of Waste Regulation (1013/2006) which in part implements the
Basel Convention of 1989, to which the UK, other Member States and the
EU are all parties. The Regulation, though, has a wider application than
the Convention. After Brexit, the UK would continue to be party to the
Convention, but even if the Regulation were preserved in UK law in the Great
Repeal Bill, Prof Macrory was not convinced that “competent authorities in
other Member States” would “have any obligation to deal with the UK other
than in respect of Basel obligations™.%

There are also questions over the legal force of international conventions. The
RSPB said that “it is important to note that [the Berne Convention] offers a
lower degree of protection, and its impact (e.g. measured in terms of species
population trends and protected area coverage) has tended to be much less
outside the EU given the lack of strong enforcement mechanisms”.”

Prof Lee noted that after Brexit “international law will become politically
more significant” be